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In the U nited States Bankruptcy C ourt
for the

S outhern D istr ict of G eorg ia
Brunsw ick D ivisio n

In the m atter of: )
) Chapter 7 Case

STEPHANIE L.  BARIBEAU )
) Num ber 91-20140

Debtor )
)
)
)

UNITED STATES TRUSTEE )
)

Movant )
)
)
)

v. )
)

STEPHANIE L.  BARIBEAU )
)

Respondent )

MEMO RANDUM  AND ORDE R ON MO TION TO DISMISS

On May 9, 1991, a hearing was held upon a Motion to Dismiss this

Chapter 7 case pursu ant to 11 U .S.C. Section 707 (b), or in  the alte rnativ e, con vertin g this

proceeding to a case under Chapter 13 under 11 U.S.C. Section 706(a) if the Debtor w ere

to so request.  Based upon the evidence adduced at trial, other documentary evidence later
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submitted, a review  of the history of this case and the briefs and other documentation

submitted by the parties, I make the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

The Debtor filed a petition under Chapter 7 of the Bankruptcy Code with

this Court on February 15, 1991.  The total debt listed in the Debtor's  sche dule s is

$48,600.00 which represents consumer debts consisting of $10,000.00 secured claims and

$38,600.00 unsecured  claims.  The un secured claims co nsist of exclusively credit card

debt arising f rom  the u se of som e sixteen cr edit ca rds.  T he o nly se cured de bt is a

$10,000.00 claim arising from the Debtor's purchase of a 1990 GMAC pickup truck on

March 3, 1990.  At the time of filing, no legal proceedings had been instituted against the

Debtor.

The Debtor and her husband have been estranged for six years.  Although

there is a child of the m arriag e who is  approximately twelve years old, the Debtor has not

received nor even sought any child suppo rt or alimony from her husband and testified at

the hear ing th at she  felt it wo uld "ruin his career".  The D ebtor's husban d, a marine officer,

was transferred due to an undisclosed personal matter in 1984 and for personal reasons

related to his transfer the Debtor chose not to go  with  him .  When  the D ebto r mo ved  to
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Brunswick in 1985, her credit card debt was approximately $3,000.00.  By late 1985,

when  the Debtor started working, h er credit card  deb t had  increased  to approx imate ly

$6,000.00.

The Debtor testified that her husband would only support her and th eir

daughter if she re turne d to h im.  She  furthe r testified  that the  cred it card debt arose from

necessary living ex penses for he rself and their daugh ter.

By early 1990, the Debtor's credit card debt had grown to approx imate ly

$25,000.00.  By then it was  app aren t that he r deb t was  unm anag eable  as she was un able

to make any reduction or even to make full payments on her debt.  Nonetheless, she

continued to use the credit cards.  She testified that she obtained cash advances from some

cred it card s to pa y oth ers.  Y et she  mad e no  attem pt to fo rce her hu sban d to su ppo rt his

family.

On March 3, 1990, the Debtor purchased a new  1990 GMC pickup truck

for $14,053.75.  The Debtor traded in a 1986 Jeep Chero kee Laredo for which she was

allowed $2,600.00.  The Debtor testified that the Laredo needed transmission work, had

almost 70,000 miles on it, and was an unreliable vehicle for her long commute to work.

After  the Debtor was allowed a $750.00 cash rebate which made the down payment, the

total amo unt fin ance d on  the vehicle  was $10,70 3.75 .  The  Debtor s tated that she
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purchased the GMC  pickup because she had established credit with GMAC .  On her

application for the car loan she only listed five creditors and testified that she thought

GM AC  wo uld in dep end ently  verify  her tru e deb t throu gh a  cred it repo rt.

The Debtor failed to list p roperty she owned when  she filed her

bankruptcy petition, including a gold ring worth approximately $110.00, an onyx ring

wo rth approxim ately $75.00, and  a Timex  watch w orth approximately $30.00 .  In

addition, the D ebto r did n ot list a refrigerator, bedroom furniture, $25.00 in a checking

account, $50.00 in a savings account, and $5.00 cash on hand.

The Debtor's estranged husband purchased a home in Brunswic k in

Novem ber of 1989 , and h as ap parently so ugh t to charge  his fam ily $3 50.0 0 pe r mo nth

"ren t" to stay in the home.  As of three  mo nths a go, th e Debto r testified  that sh e agreed to

pay the $350.00 per month "rent" but has not yet been able to do so.  She further testified

that her husband encouraged her to file bankruptcy under Chapter 7 and even paid her

attorney, commenting tha t if she w ere re lieved  of he r deb ts she  cou ld affo rd to p ay h im

the "rent".  The Debtor's schedule of current income and current expenditures does not

disclose any  rent p aym ents  but rather states "estranged husb and ow ns and pays for ho me".

The Debto r did  not d isclose to  her a ttorn ey th e $3 50.0 0 pe r mo nth a gree ment.  

Testimony from the Debtor at the hearing established that her income is



     1 Debtor's take home pay was originally listed as $1,175.00 per month.  Debtor admitted at the
hearing that her actual take home pay was $1,325.71 per month.
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app roxim ately  $150.00 mo re pe r mo nth th an that schedu led in  the budg et,1 her e lectric  bill

is $86.00 per month, not $120.00 per month as reflected in the budget, and commuting

transportation expenses are approximately $125.00 per month, not $200.00 per month as

reflected in her schedules.  The Debtor listed cable television expenses of $25.00 per

mo nth and recreational expenses of an additional $25.00 per month on her b udg et.  There

is at least $220.00 of monthly disposable income, not inclu ding  the e stran ged  hus ban d's

income.  No action seeking to enforce the estranged husban d's ob ligation s to co ntribu te

to the su ppo rt of his  twelv e yea r old c hild  and th e deb ts of his w ife for necessities has been

pursued inasmuch as the Debtor/Wife has stated her belief that it would "ruin his career".

CONCLUSIONS OF LAW

The United States Trustee moves to dism iss this Chapter 7 case for

substantial abu se pu rsuant to 1 1 U .S.C. S ection  707 (b), w hich  prov ides in  relevant part:

After  notice and a hearing, the court . . . on a motion by
the United States Trustee . . . may dismiss a case filed by
an individual debtor u nder this chapter w hose deb ts are
prim arily consumer debts if it finds that the granting of
relief would be a substantial abuse of the provis ions of
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this chapter.  There shall be a presumption in favor of
granting the relief requested b y the debtor.

The Un ited S tates T rustee  asser ts that th is case  should be dismissed o r, in the alternative,

the Debtor should be allowed to repay her debts through Chapter 13 of the Bankruptcy

Code, if s he so de sires .  

Section 707(b) of the Bankruptcy Code mandates the presumption that

debtor is entitled to relief under Chapter 7.  This presumption may be rebutted by the

trustee, wh o be ars the  burd en o f proof on  the issue of su bstantial a bus e.  Matter of

W ood hall, 104 B.R. 544, 545  (Ban kr. M .D.G a. 1989); Matter of Dubberke, 119 B.R. 677,

679 (Ban kr. S.D .Iow a 19 90).  B efore  dism issing for substan tial abu se, the  cou rt sho uld

remember that bankruptcy relief was intended by Co ngress to provide the honest debtor

with  a fres h sta rt.  Local Loan Co., v. Hunt, 292 U.S. 234, 244, 54 S.Ct. 695, 699 78 L.Ed.

1230 (1 934).

Recent cases  hav e required that the courts use a totality of the

circumstances test in de cidin g su bstantial abus e issu es.  In re Wilkes, 114 B.R. 551

(Bankr.  W .D.T enn . 198 9); Dubberke, at 67 9.  A  primary  consideration in all substantial

abuse case s is debto r's ab ility to  pay .  Matter of Strange, 85 B .R. 662 (Bankr. S.D.Ga.

1988);   In re K elly, 841 F.2d 908, 914-15 (9th C ir. 198 8); In re Rushing, 93 B.R. 750, 752
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(Bankr.  N.D .Fla. 19 88).  A lthou gh th e Co urt in  Ke lly concluded that ability to repay alone

justified dism issal fo r sub stan tial ab use , other factors should be con sidere d he re, esp ecially

Debtor's good faith.

Therefore, in assessing the to tality of th e circu msta nces , the C ourt s hou ld

consider ability to pay as well as the following, non -exclusive list of factors:

1) The conditions and events which led to filing;

2) cred it card misuse and excessive spending prior to
filing;

3) current need and reasonableness of debtor's
bud get;

4) any misrepresentation of financial condition;

5) honesty and good faith.

Dubberke, at 67 9.  See also In re Krohn, 886  F.2d 12 3 (6 th C ir. 19 89) .  

The first consideration here is Debtor's income and ability to pay.  The

Debtor listed her income as $1,175.00 per mo nth.  In the hearing, the Debtor admitted that

her actua l pay was $1 ,325 .71 p er m onth .  Her  testimony  estab lished  that her incom e is

$150.00 more per month than scheduled in her budget.  Taking into consideration her

actual monthly pay and listed expenses, her d ispos able in com e sho uld b e app roxim ately
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$220.00 per month.  This am ount is a sizeable sum which could be paid into a Chapter 13

plan.  Accord ingly , the D ebto r's bu dge t reflects  an ability to repay a significant portion of

her debts.

Also bearing on the Debtor's ability to pay is her husband's income.

Matter of Strong, 84 B .R. 54 1 (B ank r. N.D .Ind., 1 988 ).  Cu rrently , the D ebto r is estranged

from her husband but plans no divo rce d ue to  relig ious  reasons .  Despite  the D ebto r's huge

cred it card debt and difficult financial situation caused by her estranged husband's refusal

to support his family, she has made no attempt to obtain support from her h usband for

herself or the ir daugh ter, but rather seeks to shift that burden to third  party creditors.  Also,

of significance is her current "relationship" with her husband.  He provides them with a

home to live in, but charges them "rent".  He also obtained the ban krup tcy co unsel for h is

wife  and suggested th at she file for bankruptcy in order to discharge her debts and

even tually  pay  him  "rent".  This Court will not countenance such abuse of the bankruptcy

system in order to shift familial support obligations to one's creditors.

The court "must consider the income of both debtor and a non-petitioning

spouse during the course of a 707(b) substantial abuse inquiry." Id. at 543 .  Similarly, in

the Chapter 13 con text the debtor must include the income of the non-filing spou se before

the Chapter 13 plan  can  be conf irme d.  Matter of Sau nders, 60 B .R. 18 7 (B ank r. N.D .Oh io

1986).   In order for the  Cou rt to have  an acc urate ide a of the d isposa ble inco me o f a
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deb tor, the  income o f the non-f iling sp ouse mu st be in cluded in  the budg et.

Although the Debtor and her husban d live  apar t, he ap pear s to m aintain

a significant influence upon the Debtor.  No evidence has been produced sh owing the

hus ban d's income, but I find from the Debtor's testimony and her husband's position that

he likely  has the ability to provide at least some financial support for his wife and young

daugh ter.  Indeed he has both the legal and moral duty to do so.  Of course, it remains the

respons ibility of the wife to petition the proper courts for mone tary support from her

husband.  It is fun dam entally  unfa ir to ex pect in noc ent th ird pa rty creditors to bear the

burden of supporting this family when the non-debtor estranged husband likely has the

means to do so but has shirked his duties and the Debtor is reluctant to force the issue,

whatever her motivation.

Also, it appears th at De btor w as no t com pletely  honest when listing her

assets  and  schedu ling  her inco me  and  exp enses.  As indicated earlier, her monthly income

was underestimated  by $15 0.00 per m onth.  The electric bill was o verstated by

app roxim ately  $34.00 per month.  Similarly, the transportation expenses and some other

expenses were overestimated.  By underestimating her income and overestimating her

expenses, the Debtor gave a false indication of her f inan cial co ndit ion.  See In re Kress,

57 B.R. 874 (Bankr.  D.N.D., 1985) (A debtor's misrepresentation of his financial

con dition by  ove rstatin g ex pen ses is  a fac tor in dica ting  sub stan tial ab use .)
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Furthermore, the Debtor failed to list assets including a gold ring, an onyx

ring, a watch, a refrigerator, furniture and cash.  Considering the value  and number of

these items , it is unlik ely that th ese a ssets  we re left o ut fro m m ere o vers ight .  The Debto r's

failure to list the se assets is an  indication  of substantial abuse and can be a basis for

barring a discharge pur suant to  11 U .S.C . Sec tion  727 .  See In re C halik , 748 F.2d 616

(11th Cir. 198 4).

Incurring cash advances and making consumer purchases in excess of

ability  to repay are im portant factors in su bstantial a bus e cas es.  Strong, at 545.  In In re

Gyurci, 95 B.R. 639 (Bankr. D.Minn. 1989), the Court found substantial abuse and

dismissed a Chap ter 7 pe tition filed by an attorney who misused seventeen credit cards

over a period of five years.  The cards were used to finance the co llege e duc ation  of tw o

of his children although non-dischargeable loans at lower interest rates were available for

such education expenses.  Here, according to the Debtor's testimony, she accumulated

cred it card debt in excess of $25,000.00 an d continued to use  her sixteen credit cards after

realizing that her debt was unm anageable.  She testified that she obtained cash advances

from some credit cards to pay others.  Through this cycle of abuse, the Debtor repeatedly

incurred deb t wh ich sh e ob viou sly cou ld no t repay.  Such continued abuse over a period

of severa l yea rs ind icates  bad  faith a nd s ubs tantia l abu se.  

Also indicative o f the D ebto r's bad  faith is  her failure to list all her
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creditors on h er credit applicatio n to  GMA C.  Only five creditors were listed, instead of

the actual number which exceeds fifteen.

As stated above, the Bankruptcy Court must examine substantial abuse

issues und er the tota lity o f the c ircumstances tes t.  Wilkes, at 556 ; Dubberke, at 679

(Substantial abuse "can only be determined on a case-by-case basis after considering the

totality  of the circumstances, bear ing in  mind tha t the basic p urpo se of C hap ter 7 is to

provide the honest d ebtor with a fresh start.")  In determining the totality of the

circumstances, the bankruptcy judge m ust have discretion to w eigh the relevant factors

and to examine the debtor's good faith.

The Sixth Circuit Court of Appeals in Krohn recognized the discretion of

the bankruptcy judge in dismissing a Chapter 7 consumer case for substantial abuse.  The

Court  of Appeals required the bankruptcy judge to deal with the debtor equitably,

considering his h one sty, g ood  faith, a nd n eed .  Krohn, at 12 6.  See also In re M artin, 107

B.R. 247 (B ankr. D.Alask a 1989 )  (Sec tion 7 07(b ) pro vision s give  the co urt dis cretion  in

granting or d enying m otion to dismiss for sub stantial abuse).

Although no single factor alone would be sufficient for a dism issal in th is

case, the Debtor's actions and testimony regarding her Chapter 7 cas e ma nda te a dismissal.

Accordingly, the United States Trustee's Motion to Dismiss pursuant to Section 707(b) of
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the Bankruptcy Code is granted.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law , IT IS

THE ORDER  OF THIS CO URT that the within Chapter 7 case be, and the sam e is,

hereby dism issed  as a "s ubs tantial abuse" of Chapter 7 within the meaning of Section

707(b) of the Bankruptcy Code.

                                                   
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avan nah , Geo rgia

This        day of July, 1991.


